
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   06/09/17 

 
 

GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 
 

NOTE PROCEDURE CAREFULLY 
 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).)  
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 

 
 

 

 1.  TIME:  9:00   CASE#: MSC14-00732 
CASE NAME: ANASTASIA VS. AMERICA CALIFORNIA BANK 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY AMERICA CALIFORNIA BANK 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to June 30, 2017, at 9:00 a.m., in Department 12. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-00732 
CASE NAME: ANASTASIA VS. AMERICA CALIFORNIA BANK 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY 2920 HILLTOP MALL ROAD LLC 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to June 30, 2017, at 9:00 a.m., in Department 12. 
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 3.  TIME:  9:00   CASE#: MSC14-01460 
CASE NAME: SHELL WESTERN STATES FED VS. L 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY LARRY 
WIGLEY 
* TENTATIVE RULING: * 
 
The motion to withdraw is denied for lack of jurisdiction.  This case is no longer pending in this 
Court, which lacks jurisdiction to act in any fashion in the case except in aid of the appeal. 

  

 4.  TIME:  9:00   CASE#: MSC15-01930 
CASE NAME: ROBERT BENYAMINI VS. MEINEKE C 
HEARING ON MOTION TO/FOR SEEKING COURT INVERVENTION IN LOCATING 
DEFENDANTS FILED BY ROBERT BENYAMINI 
* TENTATIVE RULING: * 
 
The motion is denied.  The existing deadline for plaintiff to accomplish service of process is still 
four months away; it would be premature and pointless to extend it at this time.  Further, plaintiff 
does not specify what efforts he has made to date to try to locate defendants, nor why his efforts 
have failed, nor what efforts he proposes to undertake now, nor why those efforts cannot be 
completed by October. 
 
As for the request for the Court’s “intervention”, plaintiff does not say what he proposes that the 
Court should do for him.  But in any event, the Court must remain neutral in this and any other 
cases.  It cannot take sides and help the plaintiff to prosecute his case in the manner he 
apparently contemplates. 
 

  

 5.  TIME:  9:00   CASE#: MSC15-01952 
CASE NAME: FRANK MCGUIRE VS. THOMAS BRENK 
HEARING ON MOTION TO/FOR: COMPEL ANSWERS TO DISCOVERY REQUESTS 
(KENNETH PREGLER), 
FILED BY BETHANIE A MCGUIRE 
* TENTATIVE RULING: * 
 
The motion to compel is denied. 
 
In this case, plaintiffs Frank McGuire and Bethanie McGuire are husband and wife, represented 
by the same counsel, and apparently with entirely aligned claims and interests in the case.  The 
present motion relates to three sets of discovery propounded by Bethanie.  The motion papers, 
however, acknowledge that previous sets of discovery were propounded to defendant Pregler 
by Frank.  Pregler attempted to respond to Bethanie’s discovery by sending redacted versions 
of his prior responses to Frank’s discovery. 
 
Pregler should not be required to respond twice to the same discovery.  If Bethanie’s present 
discovery is identical or substantively similar to the discovery previously propounded by Frank, 
there is no legitimate reason why Pregler should be required to respond to it in any fashion.  
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There would no apparent reason for closely allied plaintiffs, represented by the same attorney, 
to request the same discovery twice, except as harassment and gamesmanship. 
 
On the present motion papers, the Court cannot ascertain whether Frank’s and Bethanie’s 
discovery requests were identical, similar, dissimilar, or wholly different.  That is because the 
motion papers do not provide copies of either Frank’s prior discovery, or Pregler’s responses to 
Frank’s discovery, or the redacted copies sent by Pregler in response to Bethanie’s discovery.  
But, the Court notes, Bethanie’s present moving papers do not suggest that the content of 
Frank’s interrogatories and document requests was any different from the discovery propounded 
by her.  The Court is therefore inclined to suspect that this may well have been the same 
discovery, served twice. 
 
Without a complete showing that Bethanie’s present discovery was legitimate and not 
harassment, the Court will not order Pregler to respond to it in any way. 
 

  

 6.  TIME:  9:00   CASE#: MSC15-01952 
CASE NAME: FRANK MCGUIRE VS. THOMAS BRENKLE 
HEARING ON MOTION TO/FOR: COMPEL ANS TO DISCOVERY REQ & ESTABL 
ADMISSIONS, FILED BY BETHANIE A MCGUIRE, FRANK J MCGUIRE (KINDER REAL 
ESTATE) 
* TENTATIVE RULING: * 
 
The motion is off calendar at the request of the moving party. 

  

 7.  TIME:  9:00   CASE#: MSC15-01952 
CASE NAME: FRANK MCGUIRE VS. THOMAS BRENKLE 
HEARING ON MOTION TO/FOR: COMPEL ANS TO DISCOVERY REQ & ESTABL 
ADMISSIONS, FILED BY FRANK J MCGUIRE, BETHANIE A MCGUIRE (JASON MADDOX 
* TENTATIVE RULING: * 
 
The motion is off calendar at the request of the moving party. 
 

 

 8.  TIME:  9:00   CASE#: MSC16-01419 
CASE NAME: RIVERA VS GELUARDI 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT FILED BY JOHN GELUARDI 
* TENTATIVE RULING: * 
 

This matter is continued by the court to June 23, 2017 at 9 a.m. in Department 12.  If 
before then defendant has filed and served a declaration attaching his proposed answer to the 
complaint, the motion will be granted; if not, the motion will be denied.  The basis for this ruling 
is as follows. 
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“The court may, upon any terms as may be just, relieve a party . . . from a judgment, 
dismissal, order, or other proceeding taken against him . . . through his . . . mistake, 
inadvertence, surprise, or excusable neglect. Application for this relief shall be accompanied by 
a copy of the answer or other pleading proposed to be filed . . .”  (CCP § 473 (b) (emphasis 
added).)   To date, plaintiff has not filed or served his proposed answer.  The document 
attached to his moving papers is something different – proposed responses to requests for 
admissions. 

 
The law favors trials on the merits and therefore liberally construes section 473.  Doubts 

in applying section 473 are resolved in favor of the party seeking relief from default.  If that party 
has moved promptly for default relief, slight evidence will justify an order granting relief.  
(Caldwell v. Methodist Hospital (1994) 24 Cal.App.4th 1521, 1524.) 

 
Here, defendant has promptly moved for relief.  Further, it is apparent he intends to 

present a defense and has a defense to present.  Also, while he has not filed a formal answer, 
he has been participating in the defense of this case.  However, on this motion he has shown 
confusion about whether his error was in failing to provide discovery responses or to file an 
answer to the complaint.  While there are indications that defendant was involved in filing the 
answer of his co-defendant, Giovanni Geluardi, the answer purports to be on behalf of the co-
defendant only.  Defendant John Geluardi now needs to file his own answer. 
 

Plaintiff’s request for an award $2,208.80 in costs and attorney’s fees is denied. 
  

 

  

 9.  TIME:  9:00   CASE#: MSC16-01589 
CASE NAME: STEIN WAY VS. ORINDA OAKS 
HEARING ON MOTION FOR SUMMARY ADJUDICATION ON THE ISSUE OF DUTY 
WITH RESPECT FILED BY STEIN WAY DEVELOPMENT GROUP, LLC 
* TENTATIVE RULING: * 
 

The motion of plaintiffs/cross-defendants Stein Way Development Group, LLC, Signature 

Development Group, Inc. and SWDG Investors, LLC for summary adjudication is denied.  

Orinda Oaks argues that this is not a proper motion for summary adjudication under 

Code of Civil Procedure § 437c(f) because it does not dispose of an issue of duty. Issues of 

contractual duty can be proper for a motion for summary adjudication. (Linden Partners v. 

Wilshire Linden Associates (1998) 62 Cal.App.4th 508, 522.) However, such a motion must be 

one to dispose of an entire issue of duty.  Semantically, it is arguably possible to reword any 

number of issues in ordinary civil litigation as issues of “duty”:  “Did defendant have a duty to 

drive through the intersection more carefully than she did?”  “Did the seller have a duty to deliver 

a higher quality of goods or services?”  And so on.  This is not what the “issue of duty” branch of 

§ 437c(f) was intended to reach. 

Here, Stein Way does not really attempt to explain how the present contract 

interpretation issue could be recast as one of “duty”.  Perhaps the intention is something like, 

“did Orinda Oaks have a duty to share in the following list of costs?”  That will not do.  The issue 
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in this case is not one of a contractual duty, but rather an issue of how to calculate the amount 

Stein Way owes to Orinda Oaks. 

Therefore, this is not a proper motion for summary adjudication and the motion is denied. 

The Court, however, encourages the parties to work together to craft sensible and 

economical procedures to foster early disposition or settlement of this case.  The contract 

interpretation issue proffered in this motion, for example, appears to be a “gateway” issue that, if 

resolved early, could well enable the parties to reach an early settlement of the case, or if not, at 

least to focus and channel subsequent conduct of the case, including discovery and trial.  The 

Court encourages the parties to consider stipulating to a suitable procedure to present this issue 

(or any similarly controlling issues) for decision by the Court.  (For this purpose, it is not 

necessarily required that the parties agree that such an issue is one of law to be decided on the 

papers.  One of the possible outcomes of such a procedure might be the Court’s determination 

that the issue cannot be decided on the papers, but requires evidentiary determination at trial 

(or, perhaps, at a hearing under Evidence Code § 402).)  The Court notes that, in the absence 

of some such procedural agreement to seek an early determination, the practical alternative is 

likely to be that the issue will remain undecided until it is teed up in a motion in limine or 

evidence ruling at trial – which is likely to greatly increase both sides’ expenses and efforts in 

preparing for trial, as well as discouraging settlement. 

  

10.  TIME:  9:00   CASE#: MSC16-01589 
CASE NAME: STEIN WAY VS. ORINDA OAKS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required. Parties may appear by CourtCall.  See also the Court’s comments on 
crafting sensible procedures by agreement. 

  

11.  TIME:  9:00   CASE#: MSC17-00169 
CASE NAME: NIKIDES VS KOSOWAN 
HEARING ON DEMURRER TO COMPLAINT of NIKIDES FILED BY YAMILLE 
KOSOWAN, MASON-MCDUFFIE REAL ESTATE, INC. 
* TENTATIVE RULING: * 
 
Defendants’ demurrer to the complaint is overruled.  Defendants have two weeks from today to 

file their answer to the complaint. 

The complaint’s pertinent allegations are as follows.  Plaintiff James Nikides, a first-time home 
buyer, engaged the services of the services of defendant Yamille Kosowan, a real estate broker 
in the employ of Defendant Mason-McDuffie Real Estate, Inc.  Plaintiff alleges he reposed his 
trust and confidence in defendants.  He further alleges, defendants owed a fiduciary duty to 
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“make full disclosure of all material facts that might affect plaintiff’s decision to purchase the 
property” and he relied on their advice. 

In October 2014, plaintiff entered into a written agreement to purchase the property located at 
5401 Martis Court in El Sobrante. Prior to the close of escrow, defendants became aware of 
certain material defects in the property, namely, the foundation had settled approximately 20 
years ago causing damage to the property, necessitating repairs.  Defendants neither 
investigated this problem, nor disclosed it to plaintiff.  These facts materially affected the value 
of the property and would have affected plaintiff’s willingness to purchase it.  Plaintiff filed this 
action for breach of fiduciary duty (the sole cause of action pleaded). 

Defendants demur to the complaint on several asserted grounds: (1) the sole cause of action is 
barred by the statute of limitations, Civil Code § 2079.4; (2) the complaint fails to state facts 
sufficient to constitute a cause of action, CCP § 430.10(e); (3) the complaint is uncertain, CCP 
§430.10(f).  As we will see, however, these multiple attacks all hinge on the same asserted 
deficiency, namely insufficient allegations to support the existence of a fiduciary relationship.  
The argument is itself plainly defective. 

Defendants’ demurrer rests on an attempt to recharacterize the claim that plaintiff is asserting.  
Because the gravamen of the claim is a broker’s alleged failure to disclose a material fact to a 
buyer, defendants reason, the claim must be one for breach of the broker’s statutory duties of 
disclosure required by Civil Code § 2079 et seq.  Any claim arising under that statute, however, 
is subject to a two-year statute of limitations, § 2079.4.  Plaintiff having waited more than two 
years to sue, therefore, his claim is time-barred. 

The parties expend much effort debating whether or not plaintiff could have had a possible claim 

for violation of § 2079.  The argument is beside the point, because plaintiff is quite clear in 

disclaiming assertion of any such claim; indeed, he argues that he had no such claim to begin 

with.  Whether or not plaintiff might have been able to plead such a claim, therefore, does not 

matter.  No such claim is before the Court, and the two-year limitations period applicable to such 

a claim is irrelevant. 

Given that plaintiff is not attempting to assert any nondisclosure claim under § 2079, the issue 

on this demurrer is whether plaintiff has adequately pleaded a nondisclosure claim outside of 

§ 2079.  That question is not difficult to answer.  As defendants acknowledge, the statute 

imposes particular statutory duties of disclosure, but it does not purport to displace or preempt 

other causes of action that might arise from the same or related facts.  In particular, the statute 

expressly preserves claims for breach of fiduciary duty, § 2079.24.  Here, in a nutshell, plaintiff 

alleges that defendants owed him a fiduciary duty as his broker.  Defendants (the complaint 

alleges) had actual knowledge of a serious problem with the property, but neither investigated it 

nor disclosed it.  The problem actually affected the property’s value.  Defendants do not contest 

that, if there was a fiduciary duty owed, the alleged facts would constitute a breach of it. 

Further, as defendants also acknowledge, a nonstatutory fiduciary duty claim is not subject to 

the two-year limitations period of § 2079.4.  The Code of Civil Procedure does not specify a 

statute of limitations for breach of fiduciary duty as such. The cause of action is therefore 

governed by either the three-year statute of limitations for fraud (if the claim sounds in fraud), or 

else the residual four-year statute of limitations in Code of Civil Procedure section 343 
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governing “[a]n action for relief not hereinbefore provided for” in the code.  E.g., Thomson v. 

Canyon (2011) 198 Cal.App.4th 594, 606.  Under either period, plaintiff’s claim is timely. 

Defendant’s sole attempt to evade a nonstatutory claim for breach of fiduciary duty is to assert 

that “no basis for fiduciary duty is alleged by Plaintiff, just conclusions as to a fiduciary duty.”  

MP&A at 4.  Hence (defendants reason), the claim can’t really be one for fiduciary duty, so it 

must be one for violation of § 2079 – and hence time-barred.  This conclusory assertion is 

stated almost in passing, but substantively it is the linchpin of the whole demurrer.  It is also 

patently wrong.  Plaintiff alleges that he engaged defendants to act has his broker in buying a 

house.  As the buyer’s broker (or if acting as a dual agent for both buyer and seller), as a matter 

of law defendants owed a fiduciary duty to plaintiff, independent of any statutory duties imposed 

by § 2079 or otherwise.  E.g., William L. Lyon & Associates, Inc. v. Superior Court (2012) 204 

Cal.App.4th 1294; Leko v. Cornerstone Bldg. Inspection Service (2001) 86 Cal.App.4th 1109; 

Carlton v. Tortosa (1993) 14 Cal.App.4th 745. 

Accordingly, the demurrer is overruled. 

 

  

12.  TIME:  9:00   CASE#: MSC17-00349 
CASE NAME: KENLEY VS. CEP 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION FILED BY CEP 
AMERICA-CALIFORNIA, CHI PERLROTH MD , HARTWELL LIN MD , THEO 
* TENTATIVE RULING: * 
 
 The motion of defendants CEP American-California (“CEP”), Chi Perloth, M.D., Hartwell 
Lin, M.D., Theo Koury, M.D. and David Birdsall, M.D. to compel arbitration and stay judicial 
proceedings pursuant to CCP Section 1281.2 and 1281.4 is granted. 
 
 There is no dispute over the existence of an arbitration agreement here.  Defendants 
and Plaintiff Eric Kenley, M.D. (“Kenley”) voted for the amendment to the 2013 Partnership 
Agreement that added the dispute resolution provision requiring mediation and arbitration.  And 
while Kenley points out an irregularity in the paperwork by which his medical corporation, 
Plaintiff Kenley Emergency Medicine Corporation, came to join the partnership, he does not 
seriously argue that the medical corporation would not be subject to the arbitration provision.  
He only notes that he signed a 1998 signature page to the partnership agreement for his 
corporation.  There is no doubt that Kenley knew that the operative partnership agreement was 
the 2013 partnership agreement, and that when he asked for his partnership to be allowed to 
join the CEP partnership, he understood he was not joining a medical partnership with an 
agreement from 1998.  Kenley had just been through the process of amending the prior 
partnership agreement when he formed Kenley Emergency Medicine Corporation and asked for 
it to become a partner in CEP.  Additionally, there is no evidence that the corporation received 
the 1998 Partnership Agreement, just the wrong signature page.   
  
 Plaintiffs bear the burden to establish a defense which would justify the refusal to 
participate in arbitration, if the arbitration provision covers the dispute, as it does here.  See 
Code of Civil Procedure § 1670.5; Brown v. Wells Fargo Bank (2008) 168 Cal.App.4th 938, 955.  
Plaintiffs have not met their burden. 
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 Unconscionability has both a procedural element and a substantive one, the former 
focusing on oppression or surprise due to unequal bargaining power; the latter on overly harsh 
or one-sided results.  The prevailing view is that both must be present in order for a court to 
exercise its discretion to refuse a contract or clause under the doctrine of unconscionability.  
See Brown, supra, 168 Cal.App.4th at 955.  However, the two forms of unconscionability need 
not be present in the same degree.  Essentially, a sliding scale is invoked which disregards the 
regularity of the procedural process of the contract formation, that creates the terms, in 
proportion to the greater harshness or unreasonableness of the substantive terms themselves.  
In other words, the more substantively oppressive the contract term, the less evidence of 
procedural unconscionability is required to come to the conclusion that the term is 
unenforceable and vice versa.  See Armendariz v. Foundation Health Psychcare Services 
(2000) 24 Cal.4th 83, 114; Pinnacle Museum Tower Ass’n v. Pinnacle Market Development 
(2012) 55 Cal.4th 223, 246. 
 
WAS THE AGREEMENT PROCEDURALLY UNCONSCIONABLE? 
 
 Procedural unconscionability exists when the stronger party drafts the contract and 
presents it to the weaker party on a “take it or leave it” basis.  See Serafin v. Balco Properties 
(2015) 235 Cal.App.4th 165, 179.  To determine whether an arbitration agreement satisfies the 
procedural element of unconscionability, courts focus on two factors:  oppression and surprise.  
See Tiri v. Lucky Chances (2014) 226 Cal.App.4th 231, 246.  “Oppression” arises from an 
inequality of bargaining power which results in no real negotiation and an absence of meaningful 
choice.  “Surprise” involves the extent to which the supposedly agreed-upon terms of the 
bargain are hidden in the prolix printed form drafted by the party seeking to enforce the disputed 
terms.  See Zullo v. Superior Court (2011) 197 Cal.App.4th 477, 484.   
 
 For example, in Serafin, the court reviewed an arbitration agreement which was 
“indisputably . . . a form contract of adhesion, which was presented to Serafin on a “take it or 
leave it” basis and yet the Court of Appeal (First District) concluded that other circumstances 
pertaining to the presentation and execution of the agreement significantly limited the “degree of 
procedural unconscionability arising from the adhesive nature of the agreement.”  235 
Cal.App.4th at 179-80.  Specifically, the evidence showed that the agreement and rules 
referenced in the agreement were made available to the employee to review, and when she was 
asked to sign the agreement, the human resources representative was present “specifically to 
explain the document and answer any questions Serafin might have had about it.”  Id. at 180.  
 
 In Tiri, the Court (First District) found that an arbitration agreement presented to an 
existing employee was procedurally unconscionable.  226 Cal.App.4th at 245.  The evidence 
showed that the employee signed a “take it or leave it’ arbitration agreement because she was 
afraid she would lose her job if she refused.  Id.  Highlighting the significance of this fact, the 
Court cited a passage from Armendariz that echoed and reinforced the Court’s concern:  “In the 
employment context, the economic pressure exerted by employers on all but the most sought 
after employees may be particularly acute, for the arbitration agreement stands between the 
employee and necessary employment, and few employees are in a position to refuse a job 
because of an arbitration requirement.”  Id., quoting Armendariz, 24 Cal.4th at 115.  
 
 In Zullo, the appellate court found that there was “really no question” that an arbitration 
agreement was procedurally unconscionable when the facts showed that the agreement was a 
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contract of adhesion presented on a “take it or leave it” basis.  AAA rules incorporated into the 
agreement were not provided to the employee, and it was oppressive to require the employee to 
make independent inquiry to find out the rules just so she could understand the agreement she 
was about to sign.  197 Cal.App.4th at 485-86. 
 
 Here, there is no evidence that the court is dealing with an adhesion contract, offered on 
a “take it or leave it” basis.  Unlike the cases above and many others finding procedural 
unconscionability, the arbitration provision was not part of a “take it or leave it” contract 
presented to an employee upon hire or a contract presented to a consumer in the commercial 
context.  Rather, the arbitration provision was one of several provisions proposed by the Board 
of Directors of the partnership to the entire partnership for review, discussion and vote.  The 
Board members themselves were fellow business owners and partners of the colleagues who 
would be voting.  The vote to pass the arbitration provision required a 2/3 vote of the partners.   
 
 This is not a monolithic corporate employer offering fixed employment terms to a 
powerless individual applicant, nor a large retailer selling to an individual consumer.  Rather, this 
is a general partnership of doctors, under doctor leadership, modifying the terms of the 
partnership agreement by vote of the partners, under a 2/3 vote.  The agreement was “take it or 
leave it” only in the sense that the losing side of any election is stuck with the election’s 
outcome.  Moreover, the provisions of a partnership agreement are applicable to all partners.  
Kenley cannot seriously argue that he should have been free to “take or leave” any particular 
provision of the partnership agreement while the remainder of the partners, and the partnership 
itself, are bound by them. 
 
 And indeed, Kenley actually was not part of the losing side of this election; he voted for 
the amendment adopting the arbitration agreement.  He now asserts (not all that convincingly) 
that he felt coerced to vote in favor.  Whether that is true or not, however, he does not suggest 
that the other doctors constituting the 2/3 (or more) majority on the vote similarly felt coerced.  
To be sure, management advocated and lobbied in support of its own proposal – which is hardly 
surprising and surely not shocking.  Nor is it suggested that, but for Kenley himself feeling 
coerced, the proposal would have failed to win its required supermajority. 
 
There is no procedural unconscionability.  That alone should end the inquiry.  Further, though, 
Kenley fails to show the kind of substantive unconscionability that would warrant excusing him 
from this arbitration agreement. 
 
WAS THE AGREEMENT SUBSTANTIVELY UNCONSCIONABLE? 
 
 Substantive unconscionability focuses on the actual terms of the agreement and 
evaluates whether they create “overly harsh” or “one-sided” results.  See Roman v. Superior 
Court (2009) 172 Cal.App.4th 1462, 1469.  “An arbitration agreement lacks basic fairness and 
mutuality if it requires one contracting party, but not the other, to arbitrate all claims arising out 
of the same transaction or occurrences . . . .” See Serafin, 235 Cal.App.4th at 181. 
 
 Courts have found one-sided employer-imposed arbitration provisions unconscionable 
where they provide that employee claims will be arbitrated but the employer retains the right to 
file a lawsuit in court for claims it initiates, or where the types of claims likely to be brought by 
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employees (wrongful termination, discrimination, etc.) are the only ones made subject to 
arbitration.  See Serafin, 235 Cal.App.4th at 181. 
 
 There is nothing one-sided about the arbitration provision in the 2013 Partnership 
Agreement.  None of the hallmarks of substantive unconscionability exist here.  There are no 
carve outs from the arbitration provision, exempting claims more likely to be brought by CEP.  
On the contrary, the obligation to arbitrate is completely mutual.  The arbitration provision is 
broad, compelling all parties to resolve their disputes through the same mediation/arbitration 
process. 
 
 Kenley’s substantive-unconscionability argument centers on features that are either 
inherent or quite common in arbitration agreements generally – but that are neither inherently 
unfair nor one-sided.  For example, he focuses on the obvious fact that while judges’ services 
are provided for free, arbitrators must be paid.  To be sure, there are pros and cons in any 
debate about whether disputes should be arbitrated – and having to pay the arbitrator is 
undoubtedly one of the cons.  But that cost falls on both sides, not just Kenley.  He points out 
that in some circumstances, paying the arbitrator’s fees may be beyond the practical means of 
an economically disfavored party.  Kenley, however, is not a minimum-wage burger-flipper or 
retail customer; he is an emergency physician, dealing with his partners who are also 
emergency physicians.  And there is no certainty that, even with the arbitrator’s fees, the total 
cost to Kenley of arbitrating this dispute would be more than the cost of litigating it full-scale.  
Still less was that known at the time the arbitration agreement was made, when Kenley had no 
idea what a future arbitrable dispute might be, or even which side he might be on.  (It is worth 
noting that the arbitration provision would apply equally if it were some other doctor-partner who 
was suing Kenley and the rest of the partnership.) 
 
 Similarly, Kenley complains of limitations on discovery.  That may be a pro for arbitration 
or a con against it, depending on whether one wishes to conduct more discovery or less – a 
consideration that may not have been predictable to either side at the time the arbitration 
agreement was entered into.  In any event, the provision is fully bilateral and even-handed.  If 
Kenley cannot propound more than one set of interrogatories, for example, he also need not 
respond to more than one set. 
 
 Kenley has not shown either procedural unconscionability or substantive 
unconscionability.  There is no reason he should not be held to the arbitration provision in the 
contract he agreed to.  The motion is therefore granted. 
 

 

13.  TIME:  9:00   CASE#: MSC17-00580 
CASE NAME: JANE ROE VS MT DIABLO U.S.D 
HEARING ON MOTION TO/FOR SEAL AMENDED APPLICATION FOR GUARDIAN 
AD LITEM FILED BY JANE ROE 
* TENTATIVE RULING: * 
 
The motion is granted. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   06/09/17 

   

- 11 - 

  

14.  TIME:  9:00   CASE#: MSL16-00029 
CASE NAME: AMERICAN EXPRESS VS. ANDERSON 
HEARING ON MOTION TO/FOR FOR ORDER VACATING DISMISSAL & ENTER 
JDMNT FILED BY AMERICAN EXPRESS BANK, FSB 
* TENTATIVE RULING: * 
 
The motion for entry of judgment is denied without prejudice.  The proffered evidence of 
payments made or missed is sworn to only by an attorney, with no indication of personal 
knowledge, proper reliance on business records, or other proper foundation. 
 
The Court also notes that the motion does not comply with CRC 3.1110(f) and Local Rule 3.42 
concerning tabbing of exhibits.  Counsel is directed to review these rules and comply with them 
as to any future filings.  Failure to do so may result in rejection or disregard of nonconforming 
papers. 
 

  

15.  TIME:  9:00   CASE#: MSL16-03348 
CASE NAME: DISCOVER VS. CUSHENBERRY 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
The motion is dropped at plaintiff’s request.  The case is set for CMC on August 28, 2017 at 
8:30 a.m., unless settlement or dismissal papers are presented before then. 

  

16.  TIME:  9:00   CASE#: MSL16-03709 
CASE NAME: BH FINANCIAL VS RUSSELL 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY BH 
FINANCIALSERVICES, INC 
* TENTATIVE RULING: * 
 
The motion for judgment on the pleadings is denied.  There is no support in the pleadings for 
either the amount of attorney fees sought or any legal basis for recovering them.  Nor are the 
requested costs documented. 
 
The Court also notes that neither the Complaint nor the motion complies with CRC 3.1110(f) 
and Local Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules 
and comply with them as to any future filings.  Failure to do so may result in rejection or 
disregard of nonconforming papers. 
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17.  TIME:  9:00   CASE#: MSN17-0679 
CASE NAME: DAVID PITTMAN VS BAY AREA SURG 
HEARING ON PETITION TO/FOR COMPELLING ARBITRATION & APPT NEUTRAL 
ARBITRATOR FILED BY DAVID PITTMAN 
* TENTATIVE RULING: * 
 
The motion was continued by stipulation to June 30, 2017. 

  

18.  TIME: 10:00   CASE#: MSC14-01229 
CASE NAME: B.A. RETRO INC VS. D.L. FALK C 
JURY TRIAL - LONG CAUSE/ 5 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel to appear. 

 


